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Court of Appeals of the District of Columbia. 


No. 2801. 

Rosa B. Smolik, Plaintiff, 
vs. 

R. L. Polk & Co., a Corporation, Defendant. 


a Supreme Court of the District of Columbia. 

At Law. No. 55318. 

• 

Rosa B. Smolik, Plaintiff, 
vs. 

R. L. Polk & Co., a Corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 


1 Declaration. 

Filed December 16,1912. 

In the Supreme Court of the District of Columbia. 

At Law. No. 55318. 

Rosa B. Smolik, Plaintiff, 
vs. 

R. L. Polk & Co., a Corporation, Defendant. 

The plaintiff, Rosa B. Smolik, sues the defendant, R. L. Polk <fc 
Co., a corporation, engaged in the business of publishers and known 
as the publishers of “Boyd’s Directory of the District of Columbia”, 
for that heretofore, to wit, on November 27,1911, plaintiff contracted 
with said defendant for advertising space in its said Directory for 
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the District of Columbia, for 1912, for the physical development, 
social amusement and healthful entertainment of the public, patron¬ 
izing same, and for advertising space in defendant’s said Directory, 
she contracted to pay and did pay to defendant the sum of $7.50; 
that the defendant for and in consideration of the payment of the 
said sum of money, undertook and agreed to insert, print and pub¬ 
lish in its said Directory, the plaintiff’s card or advertisement covering 
three inches of space, including a picture or cut of the plaintiff, 
clearly and distinctly revealing her facial features and characteris¬ 
tics; and that thereafter defendant did print, publish and circulate 
in the District of Columbia, a large number of its said Directories 

for said District. # . 

Plaintiff avers that she was on the day and date last aforesaid, 
the owner and inventor of a certain valuable “new and use- 

2 ful improvement in an apparatus for physical exercise”, and 
the letters patent, issued to her by the United States Patent 

Office, Washington, D. C., securing said invention, on August 1, 
1905, is known by #790,159; that on the date, to wit, November 
27, 1911, she proposed to organize a company to sell and exploit 
her said invention, and for the further purpose of securing and equip¬ 
ping buildings necessary for the installation and exploitation of her 
said invention, and business scheme or enterprise, and in which 
public exercises and exhibitions could be given, and the public 
therein and thereby entertained, and to sell same for use in private 
homes, hospitals, hotels and other public places. 

And plaintiff avers that to properly present her said invention 
and scheme to the public, it became and was necessary to advertise 
in such appropriate fashion a* would present to the public, and 
especially to tlie investing portion of the public, the merits of her 
said invention and enterprise, in order to command public interest 
and secure investments in her said enterprise; and in order also 
to attract the attention of the public thereto in such fashion as would 
awaken public appreciation of and interest in her said invention 
and enterprise, and thereby lead the public to attend and patronize 
her contemplated exhibitions at such place or places where same 
might be given in the city and District aforesaid; that her said 
invention possesses great commercial merit as well as great merit 
for its physical advantages, and social attractions; not only affording 
most healthful and beneficial exercise to those engaging therein, 
but offering delightful entertainment to those attending and wit¬ 
nessing the exercises given; that it was part of her scheme 

3 to offer every one, desiring to participate in such exercise, 
an opportunity to do so, and also present an opportunity to 

the public to attend and witness the performances given—charging 
each a small admission fee of 5 cents, and an additional 5 cents for 
the privilege of participating in the exercise; to interest the public 
in her said scheme to the end that it would invest in the capital 
stock or shares of her proposed company, was one of the immediate 
objects of her said advertisement in the defendant’s said Directory. 

And plaintiff says that she was influenced by the representations 
of the defendant, its agents and representatives, to believe that 
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“Boyd’s Directory”, for the District of Columbia, for the year 1912, 
was one of the most valuable and economical mediums of advertis¬ 
ing such enterprise in the District; that an advertisement appearing 
therein would run continuously for at least one year; that said Di¬ 
rectory was widely circulated among and consulted by residents, 
professional and business men, and firms in the District, among the 
Hotels, Hospitals, the bureaus, departments and courts of the United 
States, situate in the District of Columbia; and she was also promised 
and assured by the defendant, its agents and representatives, that 
the workmanship put into said Directory, would he first class in 
all particulars; and the plaintiff believing the representations, 
promises and assurances of the defendant, its agents and repre¬ 
sentatives, and relying upon the good faith thereof, agreed to give 
defendant an advertisement of her said invention and scheme, show¬ 
ing a picture of herself which would clearly and distinctly reveal 
her face and facial features and characteristics, and accordingly paid 
the said defendant to publish such an advertisement and picture of 
herself in its said Directory. 

4 And plaintiff avers that on the 29th day of January, 
1912, the defendant notified plaintiff in writing to call at its 

office, at 810 F St., N. W., and examined proof of her said advertise¬ 
ment with her picture included: that on or about the same date, 
in response to said request, plaintiff called at the said office of de¬ 
fendant to examine the proof aforesaid, and when shown same, to 
her chagrin and horror, the picture, purporting to be of her and 
appearing in said advertisement, was so blurred and blackened that 
it was impossible to distinguish whose picture it might be; that 
plaintiff then and there vigorously protested against such a picture, 
and refused to accept it, and advised defendant that it was necessary 
for her protection and for the successful exploitation of her inven¬ 
tion and scheme that the features in the picture should be brought 
out most clearly and distinctly; that she contemplated getting up 
a circular and desired to make reference therein to her said ad¬ 
vertisement in defendant’s said Directory; that for the purpose of 
identifying and distinguishing plaintiff’s invention and enterprise 
from others, purporting to be of a similar character, and to prevent 
fraud from being practised upon her, to her great financial loss, by 
those attempting to exploit similar enterprises, it was of vital im¬ 
portance to the plaintiff that her face and facial features should be 
clearly and distinctly revealed in her said advertisement; and plain¬ 
tiff fully advised the defendant of the importance of such, and em¬ 
phasized the necessity for the defendant executing its work in such 
fashion as would not blacken, blur or render obscure the face and 
facial features of the plaintiff in her said advertisement; 

5 whereupon defendant promised and assured plaintiff that the 
work would be so executed that her face and facial features 

would be made clear and distinct, and 1 requested her to again call at 
the defendant’s said office within about two weeks, when another and 
correct proof would be ready, and one which w T ould bring out dis¬ 
tinctly the face and facial features of the plaintiff; that plaintiff, ac¬ 
cording to the arrangements last aforesaid., again called, about two 
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weeks later, to examine the proof then promised, and defendant then 
exhibited to plaintiff a proof of her said advertisement, which clearly 
and distinctly showed the face and facial features of the plaintiff 
therein, and delivered to plaintiff at said time, a copy of said adver¬ 
tisement, and defendant then and there promised and assured the 
plaintiff that her picture, as it would appear in its said Directory, 
would be in all respects as clear and distinct as the copy which the de¬ 
fendant then and there delivered to plaintiff; and plaintiff relying 
upon the defendant’s said promises and assurances, and believing in 
the good faith of the defendant, left defendant’s office in the full belief 
and expectation that her advertisement when it would appear in 
the defendant’s said Directories, would show a picture, distinctly and 
clearly revealing the face and facial features of the plaintiff, and 
one that would not be blurred or blackened, or so indistinct that 
her identity as the proprietress of her said proposed business and 
business enterprise, could not be discerned. 

And plaintiff avers that it became and was the duty of the said 
defendant to exercise such due and proper care in printing in its 
said Directory, the plaintiff’s said advertisement and picture as 
would clearly and distinctly reveal the facial features and 

6 characteristics of the plaintiff as aforesaid, and so as not to 
subject her to public ridicule, contempt and indignity; and 

it became and was the duty of said defendant to exercise such due 
and proper care in executing and performing its work as not to 
detract from her said advertisement and enterprise or scheme, or 
blur, blacken or destroy or render obscure the facial features and 
characteristics of the plaintiff’s picture therein, and to execute its 
work in such fashion as would not detract either from the plaintiff’s 
advertisement, enterprise or scheme, or the picture of the plaintiff, 
and thereby render plaintiff’s said advertisement valueless, or thereby 
seriously injure, damage or detract from the plaintiff’s invention, 
enterprise or scheme, or subject her to public ridicule, contempt or 
indignity. 

And the plaintiff avers that notwithstanding its said undertaking, 
promises and duties, but contrary thereto, and in violation thereof, 
and in total disregard of its said promises, agreements and duties, 
and without fault or negligence on her part, defendant so negli¬ 
gently and carelessly executed and performed its said work that in 
a very large number of the Directories, issued by it, in and for the 
District of Columbia for the year 1912, to wit, about 90% thereof, 
the plaintiff’s picture was so blurred and blackened that her facial 
features and characteristics were totally obliterated and destroyed 
in said picture; and by reason thereof it became and is impossible 
to distinguish in said picture her features, or to judge whether she 
is colored or not, or to determine to what race or nationality she 
belongs; said picture being so blurred and blackened as to produce 
what might be correctly styled a “sil-ouette”, in consequence of 
which, said advertisement has not only been rendered value- 

7 less, but the successful advertisement and exploitation of 
plaintiff’s enterprise in the District has been destroyed; and 

in consequence of all which, plaintiff has been subjected to public 
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ridicule and exposed to public contempt, scurrilous comment and 
criticism, and indignity, and greatly humiliated, shocked, grieved, 
and has suffered great mental anguish, and sustained great and irre¬ 
parable loss of time, labor, money, and profits from her invention 
and enterprise, all to her great loss and damage, in the sum of 
$35,0°°. 

Wherefore, plaintiff brings this suit and claims the sum of $35,- 
000. besides cost. 

CREED M. FULTON, 

A tt’y for Plaintiff. 


Pleas . 

Filed January 17, 1913. 

******* 

Now comes the defendant, R. L. Polk & Co., and says it did not 
promise in manner and form as alleged in plaintiff’s declaration. 

2. And for a further plea to said declaration, said defendant says 
that no action can be brought or maintained on the agreement 
alleged in said declaration, because it, the said agreement, was not 
to be performed within the space of one year from the making 
thereof, and the said agreement nor no memorandum or note 
thereof was in writing, and signed by the defendant or by any other 
person thereunto by it lawfully authorized, as required by statute 
in such cases made and provided. 

HOWARD BOYD, 

Attorney for Defendant. 

8 Demurrer to Pleas. 

Filed January 29, 1913. 

******* 

The plaintiff says that the pleas of the defendant are bad in 
substance. 

CREED M. FULTON, 
Attorney for Plaintiff, Rosa B. Smolik. 

The pleas of the defendant do not in law constitute a defense to 
the cause of action alleged in the declaration in that they only deny 
the contract. 

Howard Boyd, Attorney for R. L. Polk & Co.: 

Take notice that the foregoing will be for hearing on the 31st 
day of January, 1913. 

CREED M. FULTON, 
Attorney for Plaintiff, Rost B. Smolik. 

Copy served on me this 28th day of Jan. 1913. 

HOWARD BOYD, 

Attfy for Defendant 
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Supreme Court of the District of Columbia. 

Friday, January 31, 1913. 

Session resumed pursuant to adjournment, Mr. Chief Justice 
Clabaugh presiding. 

******* 

Upon hearing the demurrer of plaintiff filed herein to the pleas 
of defendant, it is considered that said demurrer be, and hereby is 
overruled with leave to plaintiff to amend her declaration as she may 
be advised within ten (10) days from this date. 

9 Motion to Dismiss. 

Filed March 12, 1913. 

******* 

Now comes the defendant, R. L. Polk and Company, by its at¬ 
torney, Howard Boyd, and moves the court to dismiss the above 
entitled cause, for the reason that plaintiff has not filed a replication 
within the time required by rules of court, as appears by the record 
in this cause. 

HOWARD BOYD, 
Attorney for Defendant. 


Creed M. Fulton, Attorney for Plaintiff: 

Please take notice that the foregoing motion has been calendared 
for hearing on the next regular motion day. 

HOWARD BOYD, 
Attorney for Defendant. 


Copy of the foregoing motion and notice served on me this 11th 
day of March, 1913. 


CREED M. FULTON, 
PerJ. S. A., 

Attorney for Plaintiff. 


Supreme Court of the District of Columbia. 

Friday, March 14, 1913. 

Session resumed pursuant to adjournment, Mr. Chief Justice 
Clabaugh presiding. 

****** * 

Upon hearing the motion of defendant filed herein to dismiss 
this cause for failure of plaintiff to file a replication within the time 
required by the rules of Court, it is considered that said motion be 
and hereby is granted. 
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Therefore, it is considered that the plaintiff herein take nothing 
by her suit, and that the defendant herein go thereof with- 

10 out day and be for nothing held, and recover against the 
plaintiff the costs of its defense, to be taxed by the Clerk, and 

have execution thereof. 

Order Satisfying Judgment. 

Filed March 24, 1913. 

* * * * * * * 

The Clerk of said Court will please enter the judgment for costs 
in the above cause “released and satisfied.” 

HOWARD BOYD, 
Attorney for Defendant. 

Order to Refund. 

Filed March 24, 1913. 

******* 

The Clerk of said Court will deliver to bearer any drawback in 
Costs that may be due in Case as above. 

CREED M. FULTON, 

Attorney for Plaintiff. 

Motion to Reinstate Cause. 

Filed January 26, 1915. 

******* 

Now comes the plaintiff in the above entitled cause and moves the 
court to vacate the order made herein, dismissing said suit and rein¬ 
state the same, on the docket of this court for the reasons set-out in 
the affidavit annexed to and made part hereof. 

EDWARD L. GIES, 
Attorney for Plaintiff. 

11 To Mr. Howard Boyd, Attorney for Defendant. 

Dear Sir: Take notice that I will call the above motion to the 
attention of the court on Saturday the 30th day of January, 1915, 
at the hour of 9.30 O’clock a. m., or as soon thereafter as counsel 
can be heard. 

EDWARD L. GIES, 
Attorney for Plaintiff. 


Affidavit. 

District of Columbia, To wit: 

Rosa B. Smolik being first duly sworn deposes and says that she 
is the plaintiff in the above entitled cause. That she employed At- 
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torney Creed M. Fulton to file a declaration in this cause for her 
which was done on the 16th day of December, 1912. That the said 
defendant w r as duly served with process and its appearance was 
entered herein on the 17th day of January, 1913. That the said 
defendant filed two pleas as will appear of record herein and that 
her Attorney filed a demurrer to the said pleas on the 29th day of 
January, 1913. 

That the said demurrer was overruled on the 31st day of January, 
1913, and the plaintiff was given leave to file an amended declara¬ 
tion within ten day- thereafter. That the same not having been 
done on the 12th day of March, 1913, the defendant filed a motion 
to dismiss the suit for failure to file the said amended declaration 
which was granted on the 24th day of March, 1913, and judgment 
was entered against plaintiff for costs. 

That on the said 24th day of March, 1913, the judgment for 
costs was entered satisfied by the order of defendant’s Attor- 
12 ney, and on the same day upon the order of her Attorney, 
the balance of the deposit amounting to Five ($5.45) Dol¬ 
lars and forty-five cents, was refunded by the Clerk to one F. D. 
Davison, all of which will appear from an inspection of the docket 
in this cause. That plaintiff did not know at the time that her suit 
had been dismissed and on the 16th day of May, 1913, she sent a 
telegram to her attorney asking him for information as to the status 
of her case, and received the following reply: 


“May 16th, 1913. 

Miss Rosa B. Smolik: 

I have your telegram of this date and beg to state that the de¬ 
fendant in the suit made certain special pleas to the declaration and 
when the case came on for hearing on the said pleas, the court 
sustained the objections made by the defendant and dismissed the 
declaration. I have an amended suit prepared to file in the case so 
as to obviate the objections in the first instance. This accounts for 
the present status of your case. Before filing this amended suit, I 
want to look up some authorities, as your case is a novel one, and I 
do not wish to be appearing in court and arguing indefinitely ques¬ 
tions of law. As soon as I can get the time to complete my review 
of authorities, I will file the new suit. 

Very respectfully, 

(Signed) CREED M. FULTON.” 

Affiant further says that she did not know until very recently that 
her suit had been finally dismissed on the 24tli day of March, 1913, 
for failure to file an amended declaration herein. That after re^ 
ceiving the above letter, she supposed an amended declaration 
13 would be filed and never was advised by her attorney that 
the suit had been finally dismissed and only learned of the 
same long after it was done by application at the Clerk’s Office. 

That she has never been able to ascertain from Mr. Fulton why 
he never filed an amended declaration in this cause. That she de¬ 
sires to have the case reinstated with the privilege of filing an 
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amended declaration in libel for the damages which she claims she 
sustained by reason of an improper insertion of an advertisement 
and wood-cut in the Directory of the defendant corporation, pub¬ 
lished in the year 1912. That her suit was tiled within the year 
prescribed by the law for the filing of such suits and her amended 
declaration should have been tiled by her attorney wntliin the period 
named by the court, but the same not having been done, she has 
been inadvertently deprived of her right of action, unless the court 
will vacate the order dismissing the suit and reinstate her case and 
allow her a further time to be fixed by the Court within which to 
file an amended declaration. 

ROSA B. SMOLIK. 

Subscribed and sworn to before me this 25th dav of Januarv. 
A. D. 1915. 

[seal.] WM. F. SALTER, 

Notary Public, D. C. 

Opposition to Motion to Reinstate. 

Filed January 30, 1915. 

******* 

Now comes the defendant and appears specially for the purpose 
of resisting the motion made herein to have vacated the judgment of 
dismissal made herein on the 24th day of March, 1913, and for no 
other purpose. 

14 The defendant says that said motion ought not to be 
granted for the following reasons: 

1. The court has no power to grant the motion because the term 
of court at which the judgment now sought to be vacated, expired 
before the motion to vacate was made, and therefore the judgment 
has passed beyond the control of the court. 

.2. The court would De doing a vain thing to grant the motion, if 
it had the power to do so, because the motion shows that its purpose 
is to have the cause reinstated, and seek to change it by amendment 
from contract to tort, which under the law cannot be" done. 

3. The matters complained of in said declaration are res adjudi- 
cata, because on the 5th day of June, 1913, the plaintiff filed in tne 
Court her declaration against the defendant, the same being law No. 
55,851, which was substantially a counter-part of the declaration in 
the above cause, and said last suit was pleaded to issue, and tried to 
a jury on November 2nd 1914, Mr. Justice Gould presiding, and a 
verdict was rendered in favor of the plaintiff, and a judgment duly 
entered thereon, which still stands in full force and effect. 

4. All the proceedings in this cause and in suit at law Number 
55,851, above referred to, were regular and proper, and the defend¬ 
ant is not responsible for the consequences of delay or inaction, 
wilful or otherwise, on the part of the plaintiff or her attorney. 

5. The statement by plaintiff in her affidavit filed with said mo¬ 
tion, “That she did not know until very recently that her suit had 

2—2801a 
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been finally dismissed on the 24th day of March, 1913,” is 
15 false and untrue. The said declaration, Law Cause Number 
55,851, was filed in this Court on the 5th day of June, 1913, 
and was signed by the plaintiff in her own hand, and stated at the 
beginning, “1 hereby refile my law suit for $50,000 against L. R. 
Polk & Company for damages. This suit has been taken off the 
Board without my knowledge or consent.” 

Plaintiff also quotes in her affidavit filed in support of^ said mo¬ 
tion, a telegram received from her attorney, dated May 16th, 1913, 
wherein she was told that, “The Court sustained the objections made 
by the defendant and dismissed the declaration.” 

All the facts stated in the foregoing objections being matters of 
record, and the principles of law involved are so elementary and 
well settled, that nothing further will be said in reference thereto, 
except to cite the following cases in support of the first objection, 

In Phillips vs. Negley, 117 U. S. 665, the declaration was filed in 
the Supreme Court of the District of Columbia, the defendant was 
served with process and filed his defense, through counsel, on the 
26th day of October, 1874. The defendant and his counsel both 
removed from the District of Columbia thereafter, and neither paid 
any further attention to the suit because they understood that the 
plaintiff did not mean to prove it further. Thereafter, on may 3rd 
1877, issue was joined on defendants’ pleas, and on April 3rd 1879 
the case was tried, ex parte, to a jury, and a verdict and judgment 
against the defendant followed, ail of which was without notice to 
him. 

On September 4th 1882, the defendant made a motion to vacate 
the judgment and verdict because of irregularity, surprise, fraud 
and deceit, and the court finding these charges to be true 
16 granted the motion, but this action was reversed by the Su¬ 
preme Court of the United States, because it held that the 
court had no jurisdiction over a judgment rendered at a prior term 
of Court, saying, inter alia: 

It is a general rule of law that all the judgments, decrees, or other 
orders of the courts, however conclusive in their character, are 
under the control of the court which pronounces them, during the 
term at which they are rendered or entered of record, and they may 
then be set aside, vacated, modified or annulled by that court. But 
it is a rule equally well established that, after the term has ended, 
all final judgments and decrees of the court pass beyond its control, 
unless steps be taken during that term, by motion or otherwise, to 
set aside, modify or correct them. 

In Sibbald vs. U. S., 12 Pet., 488, the court said: 

No principle is better settled, or of more universal application, 
than that no court can reverse or annul its own final decrees or judg¬ 
ments, for errors of fact or law, after the term in which they have 
been rendered, unless for clerical mistakes. 

The Court of Appeals of the District of Columbia in Karrick vs. 
Wetmore, 33 W. L. R. 435, said: 

Undoubtedly a judgment of dismissal is as good as any other 
judgment as long as it stands, and parties are entitled to act upon 
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the faith of it as a valid judgment. * * * They are final judg¬ 

ments and may terminate the litigation as well as any other judg¬ 
ment. It may not be disturbed any mare than a judgment upon the 
merits after the lapse of the term at which it was rendered. 

Respectfully submitted, 

R. L. POLK & COMPANY, 
By HOWARD BOYD, 

A tt’y in Fact. 


17 Exhibit “A.” 

Filed March 20, 1915. J. R. Young, Clerk. 

Declaration. 

In the Supreme Court of the District of Columbia. 

At Law. No. 55851. 

Rosa B. Smolik, Plaintiff, 
vs. 

R. L. Polk & Co., a Corporation, Defendant. 

I hereby re-file my lawsuit for $50,000 against R. L. Polk & Com¬ 
pany for damages. This suit has been taken off the Board without 
my knowledge or consent. As so long time has elapsed I now de¬ 
mand $50,000 instead of the amount of $35,000 as originally asked, 
as I cannot start business until I am cleared by the court, jury and 
people. 


Declaration. 

First Count. 

The plaintiff, Rosa B. Smolik, sues the defendant, R. L. Polk & 
Company, a corporation engaged in the publishing business in the 
District of Columbia, and known as the publishers of “Boyd’s Di¬ 
rectory of the District of Columbia”, for that heretofore, to wit, on 
November 27, 1911, the plaintiff avers that she was the inventor and 
sole proprietor of a certain valuable “new and useful improvement 
in an apparatus for physical exercise,” and that letters patent #796,- 
159 had been issued to her securing said invention by the United 
States Patent Office and that she was proceeding to organize a com¬ 
pany to exploit her said invention and give public and pri- 
18 vate entertainments and demonstrations of its value as a 
health and amusement device and to build and sell the same 
to the public generally; that on or about said date the defendant, 
through its agents, represented to her that the said Directory for 
1912 was a most valuable and economical medium of advertising her 
patented enterprise in the District of Columbia, that the workman¬ 
ship put into said Directory would be first class in all particulars, and 
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offered to insert an advertisement, including a picture of the plain¬ 
tiff in said Directory for 1912, for and in consideration of the sum 
of $7.50 and told her to furnish her own cut; the plaintiff accepted 
the offer of the defendant and accordingly paid the defendant the 
sum agreed upon, to wit, $7.50, and furnished the cut, which was 
made by the Maurice Joyce Engraving Company. For the sum 
stated, $7.50, the defendant undertook, promised and agreed to pub¬ 
lish such an advertisement and picture of plaintiff in its said Direc¬ 
tory for 1912, it being understood that said Directory would be pub¬ 
lished on or about the first of the year 1912. 

And plaintiff avers that on the 29th day of January, 1912, the 
defendant notified plaintiff in writing to call at its office, at 810 F 
St., N. W., and examine proof of her said advertisement with her 
picture included: that on or about the same date, in response to 
said request, plaintiff called at the office of defendant to examine 
the proof aforesaid and the picture purporting to be of her and ap¬ 
pearing in said proof, blurred and black as the picture enclosed here¬ 
with for the jury to judge, as it marks dishonor and disgrace on her 
character—a slander wilfully projected. That plaintiff 

19 thought it was only a joke to see if she would be distressed 
about it, so she said, “if the picture cannot be made right, I 

do not want any in it.” She repeated that she would rather the De¬ 
fendant would make the advertisement better by using larger type 
and omitting the picture. The defendant said, “No, it will be all 
right,” showing the plaintiff in a book of 1911 a lithographic pic¬ 
ture of a house, saving the picture in my advertisement would be as 
clear as that. The plaintiff then said that she wished to see her 
advertisement again before the Directory was issued as she pre¬ 
ferred to have no advertisement than to have one like the blurred 
one she saw; She advised the defendant company that it was neces¬ 
sary for her protection and for the successful exploitation of her in¬ 
vention and enterprise as aforesaid, that the features in the picture 
should be brought out most clearly and distinctly; that she con¬ 
templated getting up a circular, (copy of which is inclosed for your 
perusal). She read the same to the defendant and told them she 
desired to make reference therein to her said advertisement in de¬ 
fendant’s said Directory in furtherance of the invention and enter¬ 
prise aforesaid; that for the purpose of identifying and distinguish¬ 
ing plaintiff’s patented device and to prevent fraud that would cause 
her trouble; it was of vital importance to the plaintiff that her face 
and facial features should be clearly and distinctly revealed in her 
said advertisement, so as to identify her. 

Plaintiff fully advised the defendant of the importance of such, 
and emphasized the necessity for the defendant executing its work 
in such fashion as would not blacken, blur or render obscure the face 
and facial features of the plaintiff in her said advertisement 

20 nor destroy her identity as the patentee of the said invention, 
and as the defendant had contracted and undertaken to do 

as aforesaid, whereupon defendant again promised and assured 
plaintiff that the work would be so executed that her face and facial 
features would be made clear and distinct, and requested her to again 
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call at the defendant’s office within about two weeks, when another 
and correct proof would be ready, and one which would bring out 
distinctly the face and facial features of the plaintiff; that plain¬ 
tiff, according to the arrangements last aforesaid, again called, about 
two weeks later, to examine the proof then promised, and defendant 
then exhibited to plaintiff the leaf of the book ready for binding 
upon which her advertisement was printed and the picture on this 
page was clear; the plaintiff thereupon asked the defendant for two 
copies of these pages and they were given to her. The plaintiff then 
asked the defendant for the address of their printers so that she 
might have her circulars printed by them including such cut. After 
consultation among the members of the firm, the defendant returned 
to tell plaintiff, No, we do not give the address; Dawson on Ninth 
Street will do as well. The defendant then wrote Dawson’s address 
and gave it to the plaintiff. The plaintiff then made all arrange¬ 
ments to have her circulars printed by Dawson but when the Direc¬ 
tories were issued the cuts in about ninety per cent of the volumes 
issued by R. L. Polk & Co., and published by them, were black and 
blurred. The plaintiff has herself examined a great many of them. 

And plaintiff avers that it became and was the duty of the 

21 said defendant to exercise such due and proper care in print¬ 
ing in its said Directory, the plaintiff’s said advertisement 

and picture as would clearly and distinctly reveal the facial features 
and characteristics of the plaintiff as aforesaid, and so as not to de¬ 
stroy her identity as the patentee in said advertisement, and to exe¬ 
cute its work in said fashion as would not injure, damage or de¬ 
tract from the plaintiff’s invention or enterprise. 

And the plaintiff avers that notwithstanding defendant’s said un¬ 
dertaking, promises and duties, but contrary thereto, and in viola¬ 
tion thereof, and in total disregard of its said promises, agreements, 
and duties, and without fault or negligence on her part, defendant 
so negligently and carelessly executed and performed its said work 
that in a very large number, of the Directories, issued by it, in and 
for the District of Columbia for the year 1912, the plaintiff’s picture 
was so blurred and blackened that her facial features and character¬ 
istics were totally obliterated and destroyed in said picture; and by 
reason thereof it became and is impossible to distinguish in said 
picture her features, or to determine to what race or nationality 
she belongs; in consequence of which, said advertisement has not 
only been rendered valuless, but the successful advertisement and 
exploitation of plaintiff’s invention and enterprise in the District of 
Columbia and in the United States, has been seriously damaged. 
This corporation, R. L. Polk & Co., has taken advantage of one 
person who starts quietly to come up without the necessary financial 
equipment; it is very criminal to conspire and destroy character and 
business prospects. It means many years of study, money invested, 
labor and time. The plaintiff was ready in November, 1911, 

22 when she called at said defendant’s office to insert the ad¬ 
vertisement, to start her business. She suffered unlimited 

damages and was not able to advance her enterprise with this black 
mark on her. This calamity has hung over her for the second two 
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years and business people would know what this blackening means. 
The plaintiff is condemned by the Directory printed and published 
by the R. L. Polk & Co. corporation. More harm will be done her 
if she dares to start to build or exploit her enterprise unless de¬ 
fendant is stopped by law. 

All the newspapers of the District and papers of the United States 
will publish her black as she is knowm in this Directory and would 
not hesitate for a moment to placard her as shown—black—at any 
time that would please them. Under such a bad condition of affairs 
she must be cleared by judge, jury and people. 

Wherefore, said plaintiff brings this suit and claims the sum of 
$50,000 damages besides costs. 

The plaintiff. Miss Rosa B. Smolik, at present intends to prosecute 
her own case, but she reserves the right to secure an attorney and in 
such case will announce such fact in the papers and introduce him 
to the court. 

ROSA B. SMOLIK, 

Prosecutor. 

R.B.S/I.R.H. 

June 4, 1913. 


23 Statement of Miss Rosa B. Smolik. 

♦ 

The circular was read to them when they gave me the second proof 
and I asked them to give me their printer’s address. They refused 
to give it to me. They gave me the address of Wm. Dawson, 807 
9th Street, N. W., printer, instead telling me that that would be good 
enough. 


Circular. 

A Company is in progress to be organized. See advertisement 
page 98, Boyd’s City Directory, R. L. Polk & Co., publishers. Cer¬ 
tificates of stock issued, now on sale at $20 each, (non-assesstble) 
for the purpose to build a large patented device for public use and 
entertainment, now in demand for adults and children. A good 
chance to become partners in this enterprise that will develop and 
bound to succeed to high commercial standing on account of its ne¬ 
cessity. Would do well to invest. Dealers in Lumber, Iron and 
Brass for such materials will be used in building this device as well 
as carpenter trade, electricians, real estate men also others with a 
small capital will be entitled to positions when erected and in use. 
Will take only 25 days to construct this apparatus and place in po¬ 
sition for entertaining the public and earn money returns. Millions 
have been made with some form of amusement. Mine is as good 
as any of them. I will pay (as advertised in newspapers in this 
city) 49% on net profits on one apparatus on first one built. Income 
expectations for investors: I wfill build with that money, install said 
device before the public for practice and pleasure in a large 
24 hall. From my experience after having given a thorough test 
while promoting cheerfulness and gracefulness it has proven 
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to be a source of great fun both for those who climb and those who 
witness the climbing. A charge of five cents to be made to # prac¬ 
tice on the apparatus; also five cents admission fee to enable 
many at a time to climb. For more fun a wide and high apparatus 
will be constructed. During the day private lessons will be given 
at 25 cents and 50 cents to those wKio require special attention in 
exercising on it for the acquisition of health. Evenings general ad¬ 
mission five cents. For further references and information on sub¬ 
scription and sale of stock address R. B. S. P. 0. Box 262, Wash¬ 
ington, D. C. I am selling rights to build for other cities. Inter¬ 
view by appointment. 

MISS ROSA B. SMOLIK, 

Inventor, Sole Owner and Proprietress, and Manager. 

Copied from rough draft by E. L. McC. June 5, 1913, at 344 D 
Street, Fendall Building. 

% 

Mr. Robert E. Mattingly, Attorney at Law, saw this circular at 
that time and told me to let him examine it before issuing it. On 
account of this action I have done nothing. 

25 Supreme Court of the District of Columbia. 

Saturday, November 7, 1914. 

Session resumed pursuant to adjournment, Mr. Justice Gould, 
presiding. 

******* 

At Law. No. 55851. 

Rosa B. Smolik, Pl’ff, 
v. 

R. L. Polk & Co., a Corp., Deft. 

The time within which to move for a Dew trial having expired, 
judgment on verdict is ordered: Therefore it is considered that the 
plaintiff recover against the defendant the sum of Seven dollars and 
fifty cents ($7.50), together with interest thereon from this date, 
being the money payable to her by the defendant, by reason of the 
premises, but without costs, and have execution thereof. 

26 Supreme Court of the District of Columbia. 

Saturday, January 30, 1915. 

Session resumed pursuant to adjournment, Mr. Justice Gould 
presiding. 

******* 

Upon hearing the motion of plaintiff filed herein, it is considered 
that the order of March 14, 1913, dismissing this cause, be, and the 
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same is hereby vacated, set aside and for nothing held, and said 
cause is hereby reinstated on the docket of this Court with leave to 
plaintiff to file an amended declaration within thirty (30) days from 
this date, to which defendant notes an exception. 

Thereupon defendant by its Attorney of record submits to the 
Court its bill of exceptions and prays the Court to sign, seal and make 
same a part of the record, which is accordingly done. 

Order Allowing Special Appeal . 

Filed March 3, 1915. 

Court of Appeals of the District of Columbia. 

January Term, 1915. 

No. 434, Original Docket. 

Law. No. 55318. 

R. L. Polk & Co., a Corporation, Petitioner, 

vs. 

Rosa B. Smolik. 

On consideration of the petition for the allowance of a special 
appeal in the above entitled cause from the order of the Supreme 
Court of the District of Columbia of January 30, 1915, vacating 
the judgment of dismissal made in said cause on the 14th day of 
March, 1913, with leave to the plaintiff to file an amended 

27 declaration therein, It is by the Court this day ordered that 
said appeal be, and the same is hereby, granted. 

Per Mr. Chief Justice SHEPARD. 

March 2, 1915. 

A true Copy. 

Test * 

[seal.] HENRY W. HODGES, 

Clerk of the Court of Appeals of the District of Columbia. 

28 In the Supreme Court of the District of Columbia. 

At Law. No. 55318. 

Rosa B. Smolik 
vs. 

R. L. Polk & Co., a Corporation. 

The President of the United States to Rosa B. Smolik, Greeting: 

You are hereby cited and admonished to be and appear at a 
Court of Appeals of the District of Columbia, upon the docketing 
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the case therein, under and as directed by the Rules of said Court, 
pursuant to an Appeal allowed and filed in the Supreme Court of 
the District of Columbia, on the 3" day of March, 1915, wherein R. 
L. Polk & Co., a corporation is Appellant, and you are Appellee, 
to show cause, if any there be, why the Judgment rendered against 
the said Appellant, should not be corrected, and why speedy justice 
should not be done to the parties in that behalf. 

Witness the Honorable J. Harry Covington, Chief Justice of the 
Supreme Court of the District of Columbia, this 3rd day of March 
in the year of our Lord one thousand nine hundred and fifteen. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk , 

By ALF. G. BUHRMAN, 

Ass’t CVk. 

[Endorsed:] No. 55,318. Law. Smolik vs. Polk & Co. Citation. 
Issued March 3", 1915. Served copy of the within Citation on Rosa 
B. Smolik personally March 4 1915. Maurice Splain, Marshal. 
0. R. S. Howard Boyd, Attorney for Appellant. 

29 Assignment of Error. 

Filed March 11, 1915. 

* * * * * * * 

! That the Court erred in vacating the judgment of dismissal herein 

rendered March 14th, 1913, reinstating this cause, and granting leave 
to plaintiff to file an amended declaration in tort. 

HOWARD BOYD, 
Attorney of R. L. Polk Sc Company. 

Designation of Record . 

Filed March 11, 1915. 

* * * * * * ♦ 

The Clerk will please prepare a transcript of the Record in the 
above entitled cause for the Court of Appeals, consisting of the fol¬ 
lowing : 

1. Declaration. 

2. ' Pleas. 

3. Demurrer to pleas. 

4. Order of Court overruling demurrer and giving leave to amend. 

5. Motion to dismiss and notice thereof. 

6. Order of Court granting motion and ordering cause dismissed. 

7. Order satisfying judgment. 

8. Order of Creed M. Fulton to refund unused balance of deposit. 

3 — 2801 a 
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9. Motion to vacate judgment of dismissal, and affidavit in sup¬ 
port thereof. 

10. Opposition of defendant to the granting of said motion. 
30 11. Exhibit “A”, being copy of declaration and judgment 

in Law Cause Number 55,851. 

12. Order of Court vacating judgment of dismissal and reinstat¬ 
ing cause with leave to amend. 

13. Order of Court making Bill of Exceptions part of Record, and 
Bill of Exceptions. 

14. Order of Court of Appeals allowing an appeal. 

15. Citation and return thereon. 

16. Assignment of error. 

17. This designation. 

HOWARD BOYD, 
Attorney of R. L. Polk & Co. 


31 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
30, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 55,318 at Law, wherein Rosa 
B. Smolik is Plaintiff and R. L. Polk & Company, a Corporation, 
is Defendant, as the same remains upon the files and of record in 
said Court. 

In Testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 22nd day of March, 1915. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R, YOUNG, Clerk, 

By ALF. G. BUIiRMAN, 

Assistant Clerk . 


32 In the Supreme Court of the District of Columbia. 

At Law. No. 55,318. 

Rosa B. Smolik, Plaintiff, 
v. 

R. L. Polk & Company, Defendant 

Be it remembered that the defendant specially appeared in oppo¬ 
sition to the motion filed herein to vacate the judgment of dismissal 
herein rendered on the 14th day of March, 1913, and for leave to 
file an amended declaration therein in tort, and that upon the grant- 
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ing of said motion, and to the order of the Court vacating said judg¬ 
ment, reinstating said cause, and granting leave to file therein an 
amended declaration in tort, the defendant duly excepted, and the 
Court hereby signs this the defendant’s bill of exceptions, and makes 
it a part of the record, this 30th day of January, 1915. 

By the Court, 

ASHLEY M. GOULD, Justice. 

[Endorsed:] Copy #55,318. At law. Smolik v. Polk. Bill of 
Exceptions. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2801. R. L. Polk & Co., &c., appellant, vs. Rosa B. Smolik. Court 
of Appeals, District of Columbia. Filed Max. 23, 1915. Henry W. 

Hodges, clerk. 
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ADDITION TO RECORD PER STIPULATION OF COUNSEL. 


Court of Appeals of the District of Colombia. 


APRIL TERM, 1915. 


No. l Special Calenci 
No. 2801 . | Ccio'b'T Term 191 

No. 7, SPECIAL CALENDAR. 


R. L. POLK & CO., A CORPORATION, APPELLANT, 


vs. 


ROSA B. SMOLIK. 


FILED APRIL 8, 1015. 


In the Court of Appeals of the District of Columbia. 

No. 2801. 

Special No. 7. 

At Law. No. 55318. 

Rosa B. Smolik, Plaintiff, 

v. 

R. L. Polk & Company, a Corporation, Defendant. 

Stipulation. 

It is this 8th day of April, 1915, stipulated by parties hereto, 
through their attorneys of record herein, as follows: 

The transcript in the above entitled cause may have added to it 




and printed with it as a part of it, two portions of the record in Law 
cause number 55,851, in the Supreme Court of the District of Co¬ 
lumbia. 

A motion made by the said Rosa B. Smolik in said cause January 
11, 1915, in the following words: 

“Here comes the plaintiff and respectfully moves the court to re¬ 
instate the above entitled case against R. L. Polk & Company for 
damages, for a real trial.” 

The minute of the Court of January 16, 1915, disposing of same 
in the following words: (By Mr. Justice Gould.) 

“Upon hearing the motion of the plaintiff filed herein, to reinstate 
this cause for trial, it is considered that said motion be and hereby is 
overruled.” 

ROSA B. SMOLIK, 

By THOMAS M. BAKER, 

Her Attorney .. 
R. L. POLK & COMPANY, 

By HOWARD BOYD, 

Its Attorney . 

[Endorsed:] No. 2801. R. L. Polk & Co., &c., Appellant, vs. Rosa 
B. Smolik. Addition to Record per Stipulation of Counsel. Court 
of Appeals, District of Columbia. Filed Apr. 8, 1915. Henry W. 
Hodges, clerk. 
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IN THE 

Court of Appeals of the District of Colombia 

No. Special Calendar. 

R. L. Polk & Co., a Corporation, Appellant ,' 

vs. - No. 2801 

Rosa B. Smolik. 

BRIEF ON BEHALF OF APPELLEE. 

Appeal from the Supreme Court of the District of Columbia . 

STATEMENT OF FACTS. 

On, to-wit, November 27 , 1911 , Rosa B. Smolik, hereinafter 
called the plaintiff, contracted with R. L. Polk & Company, 
hereinafter called the defendant, for the publication in defend¬ 
ant’s 1912 directory of Washington, D. C., of an advertisement 
including a picture or cut of the plaintiff. Said advertisement 
was published in said directory by defendant, but the picture 
or cut of plaintiff included in said advertisement was so dis¬ 
torted and blackened as to make it appear therefrom that the 
plaintiff is a negress or of African or Ethopian blood, whereas 
plaintiff is by birth an Austrian of pure Caucasian blood (R. 4 ). 
On, to-wit, December 16 , 1912 , plaintiff employed Creed M. Ful¬ 
ton, Esq., then a member of the bar in good repute and recog¬ 
nized as a competent attorney, to prosecute a suit against the 
defendant for libel. On December 16 , 1912 , plaintiff filed suit 
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for damages against the defendant, in the Supreme Court of 
the District of Columbia, Law 55,318 (R. 1). Defendant: 
through its attorney, on January 17, 1913, filed its pleas in said 
cause (R. 5), to which said pleas plaintiff demurred (R. 5). 
On January 31, 1913, said demurrer was argued and by the 
court overruled with leave to plaintiff to amend said declara¬ 
tion within ten days (R. 6). Plaintiff’s attorney did not file 
an amended declaration, or a replication, and on March 24, 
1913, on motion of defendant the suit was by the court dis¬ 
missed for plaintiff’s failure to file said replication and judg¬ 
ment was entered against her for costs (R. 7, 8). On March 
24. 1913, defendant entered in said cause an order entering 
satisfied and releasing said judgment (R. 7), and on the same 
day said Creed M. Fulton, attorney for plaintiff, ordered the 
clerk of court to refund to “bearer” the balance of funds re¬ 
maining in the hands of said clerk of the amount deposited 
by plaintiff towards costs in said cause (R. 7), and said balance 
amounting to $5.45 was refunded by the clerk to F. D. David¬ 
son, on said order (R. 8). 

Plaintiff at the time did not know her suit had been dis¬ 
missed and on May 16, 1913, she telegraphed to her attorney 
asking him for information regarding the status of her case, 
and in response to said inquiry she received a letter from him 
as follows: 


“May 16, 1913. 


Miss Rosa B. Smolik: 

I have your telegram of even date and beg to state that the 
defendant in the suit made certain pleas to the declaration and 
when the case came on for hearing on the said pleas, the court 
sustained the objections made by the defendant and dismissed 
the case. I have an amended suit prepared to file in the case 
so as to obviate the objections in the first instance. This ac¬ 
counts for the present status of your case. Before filing this 
amended suit, I want to look up some authorities as your case 
is a novel one, and I do not wish to be appearing in court and 
arguing indefinitely questions of law. As soon as I can get the 
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time to complete my review of authorities, I will file the new 
suit. 

Very respectfully, 

(Signed) CREED M. FULTON.” 

(R. 8) (Words italicized by counsel for appellee.) 

After receiving said letter plaintiff supposed Mr. Fulton 
would file an amended declaration and she was never advised 
by Mr. Fulton that the case had been finally dismissed and only 
learned that it had been done long afterwards by inquiring at 
the clerk’s office, and Mr. Fulton has never explained to plain¬ 
tiff Why he failed to file an amended declaration in the case 
(R. 8). Plaintiff’s suit was filed within the year prescribed 
by law for the filing of actions for libel, and an amended dec¬ 
laration should have been filed in the case by Mr. Fulton with¬ 
in the time allowed by the court, and his failure to do so has 
deprived her of her right of action (R. 9), unless the order 
reinstating the said cause, (thereafter entered by the court be 
herein affirmed. 

On June 4, 1913* plaintiff appearing in propria personam 
filed another action against defendant, same being numbered 
Law 55 > 85 1 °f the Supreme Court of the District of Columbia 
(R. 11). As a preface to the said declaration, the plaintiff 
described the institution of this second proceeding as “the 
refiling of my law suit against R. L. Polk & Company for 
damages” (R. 11). Inasmuch as it appears to have been out¬ 
side the regular methods of procedure to permit this second 
declaration to become a part of the record of the former case 
(that on appeal in this Court), this second declaration was 
treated by the clerk and by the court thereafter as the founda¬ 
tion of an independent cause of action and thereafter prose¬ 
cuted to a conclusion. This case was tried and a judgment 
for $7.50 with interest and without costs was entered in favor 
of plaintiff on November 7, 1914 (R. 15), the same being the 
amount originally paid by her to defendant for inserting said 
advertisement in the 1912 directory of Washington, D. C. (R. 
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12). On January n, 1915, plaintiff filed in said case a motion 
“to reinstate the above entitled case against R. L. Polk & 
Company for damages, for a real trial” (Ad. R. 2). On 
January 16, 1915, said motion was heard and overruled 
(Ad. R. 2). On January 26, 1915, plaintiff filed a motion in 
case at law No. 55*3 1 8, to vacate the order dismissing said 
suit on the court docket (R. 7). The defendant appeared 
specially and opposed said motion (R. 9, 10, n). On Jan¬ 
uary 30, 1915, the court granted said motion and gave the 
plaintiff leave to file an amended declaration in said cause 
within thirty days (R. 15, 16). From said last order of the 
Supreme Court of the District of Columbia, defendant ap¬ 
pealed to this court. 


ARGUMENT. 

A motion to vacate or set aside a judgment is addressed 
to the sound legal discretion of the court on the particular 
facts of the case and consequently its determination will not be 
disturbed on appeal unless it is plain that its discretion has 
been abused.” 23 Cyc. 895. 

The inherent power of courts to set aside judgments ob¬ 
tained through fraud, deception, collusion or surprise may, 
be exercised after the expiration of the term. 23 Cyc. 907 
(and cases cited). 

tin Tubman v. B. & O. R. R. Co., 190 U. S. v 38, a case 
sent up from the Court of Appeals of the District of Co¬ 
lumbia, the court said: 

t j* s opinion the Court of Appeals said among other things, 
that the motion to vacate was not made until after the lapse 
of more than two terms of the court in which the original 
judgment was entered. It is not shown that there was any 
fraud or surprise in procuring the judgment of dismissal of 
the action by the (lower) court/ The Court of Appeals and 
the bupreme Court of the District obviously agreed in this 
finding and a careful examination of the record affords no 

basis for questioning the conclusions if it were permissible 
for us to do so.” 







While the judgment was not vacated in the above case the 
reason appears clearly to have been that there was an utter 
lack of fraud or surprise in procuring the same, the court 
clearly recognizing the principle that fraud or surprise in 
a proper case would afford legal grounds] for such vacation. 
The same principle was directly announced in U. S. v. Gomez 
23 How. 326, and 1 Wall. 690. The same court in a prior 
case, U. S. v. Throckmorton, 98 U. S. 61 (pp. 65, 66), says: 

“There is no question of the general doctrine that fraud 
vitiates the most solemn contract, documents and even judg¬ 
ments. * * * J 6 

If the court ha9 been mistaken in the law, there is a remedy 
by writ of error. If the jury has been mistaken in the facts, 
there is the same remedy by motion for a new trial. If there 
has been evidence discovered since the trial, a motion for a 
new trial will give appropriate relief, but all these are parts 
ot the same pioceeding, relief is given in the same suit, and 
the party is not vexed by another suit for the same matter. 
So, in a suit in chancery, on proper showing a rehearing is 
granted. If the injury complained of is an erroneous decision, 
an appeal to a higher court gives opportunity to correct the 
error. If new evidence has been discovered after the decree 
has become final, a bill of review on that ground may be filed 
within the rules prescribed by law on that subject—Here, 
again, these proceedings are all part of the same suit, and the 
rule framed for the repose of society is not violated. 

But there is an admitted exception to this general rule, in 
cases where, by reason of something done by the successful 
party to a suit, there was, in fact, no adversary trial or decis¬ 
ion of the issue in the case. Where the unsuccessful partv 
has been prevented from exhibiting fully his case by fraud or 
deception practiced on him by his opponent, as by keeping him 
away from court, a false promise of a compromise; or where 
the defendant never had knowledge of the suit, being kept in 
ignorance by the acts of the plaintifT; or where on attorney 
fraudulently or ‘without authority assumes to represent a 
Party and connives at his defeat / or where the attorney regu¬ 
larly employed corruptly sells out his client’s interests to the 
other side—these, and similar cases which show that there 
has never been a real contest in the trial or hearing in the 
case, are reasons for which a new suit may be sustained to 
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set aside and annul the former judgment or decree, and open 
the case for a new and fair hearing. (See citations.) 

In all these cases and many others which have been exam¬ 
ined, relief has been granted, on the ground that, by some 
fraud practiced directly upon the party seeking relief, against 
the judgment or decree, that party has been prevented from 
presenting all of his case to the court/’ 

Where a party to a cause retains a regularly practicing at¬ 
torney to represent him, and such attorney deceives or mis¬ 
leads his client, and a judgment by default is taken without 
the party’s knowledge on account of same, the party being in¬ 
nocent and not to blame for such default, the judgment should 
be vacated upon proper motion made. Barton vs. Harker, 69 
N. J. L. 603; Hildebrandt v. Robbecke, 20 Minn. 100; Dense- 
rau v. Saillant, 22 R. I. 500; Hewitt v. Hazard, 33 N. Y. App. 
Div. 630. 

The fraud which entitles a party to impeach a judgment 
must be fraud extrinsic to the matter tried in the cause and 
not merely consist in false and fraudulent documents and tes¬ 
timony, the truth of which was contested before the court. 
Moffat v. U. S., 112 U. S. 24. 

In the case at bar the record abundantly shows that the 
plaintiff having implicit and abiding confidence in the integ¬ 
rity and ability of her attorney, and being herself entirely un¬ 
familiar with legal procedure and innocent of any wrongdo¬ 
ing, was so grossly deceived and imposed upon by him as to 
amount to the perpetration of a fraud upon her which well 
nigh deprived her of her legal rights in the case. Employed 
by her he filed what he led her to believe was an action for 
libel against the defendant, then when defendant filed its pleas 
he demurred to them and when the demurrer was overruled 
and leave granted him to file an amended declaration in the 
cause, he sat idly by and allowed the time to elapse without 
filing either the amended declaration or a replication, in fact 
did nothing, and weeks later when defendant moved the court 
to dismiss the case for want of a replication and the court 
ordered the case dismissed and assessed costs against the 
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plaintiff, he sent someone to the clerk’s office and had refund¬ 
ed to him $5-45 of the amount deposited in said office towards 
the payment of costs in the suit on the same day that defend¬ 
ant entered an order in the case “satisfying and releasing” the 
judgment against plaintiff for costs (March 24, 1913). Yet 
after all this was done and plaintiff on May 16, 1913, tele¬ 
graphed him for information as to the status of her case, he 
on that day, well knowing the case to have been dismissed, 
wrote her a letter which reasonably caused her to believe her 
case was still pending and that he had an amended declaration 
already prepared and ready to file as soon as he satisfied 
himself on certain points of law because he said, among other 
things in that letter, “I have an amended suit prepared to file 
in the case. * * * Before filing this amended suit, I want 

to look up some authorities as your case is a novel one, * * *. 
As soon as I can get the time to complete my review of authori¬ 
ties, / will file the nezv suit.” Days afterwards when she in¬ 
quired at the clerk’s office she learned of the fraud and de¬ 
ception to which she had been subjected by her attorney. Her 
confidence was so shaken she could not rely on anyone and 
in her proper person filed suit in her own right against de¬ 
fendant (Law No. 55,851), which said action was for damages 
for breach of contract, and on said suit tried before a jury and 
presented by counsel she recovered judgment for $7.50 with 
interest and without costs, which judgment has not been satis¬ 
fied, though defendant has offered to pay the same. Feeling 
that justice had not been done in her case she filed and argued 
a motion in said cause “to reinstate the above entitled case 
against R. L. Polk & Company for damages for a real trial,” 
and when the court in its wisdom overruled this motion she 
engaged as counsel Edward L. Gies, Esq., and he filed a mo¬ 
tion in the first suit (Law No. 55,318), on January 26, 1915, 
to vacate the order “dismissing said suit and to reinstate the 
same on the docket of this court.” The court entertained the 
motion, heard oral argument in the matter and sustained the 
motion. This motion was a direct attack on the judgment 
theretofore entered in said cause on matter extrinsic to the 


* 
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issues in a case made in a proper tribunal and the court must, 
it is respectfully submitted, have decided from the facts pre¬ 
sented that the plaintiff has never had her day in court on the 
trial of her action against defendant for libel, that she had 
been deprived thereof by the neglect and deceit of her former 
attorney and therefore the court exercised the power reposed 
in it and granted plaintiff the relief she sought by vacating 
the former judgment in said case and giving plaintiff the right 
to file an amended declaration therein within thirty days. 

Defendant, in its brief (p. 5), says, “Even if the Court 
had power to grant ithe motion to reinstate, it should 'not 
have exercised it, because the purpose of the plaintiff in 
having it reinstated was not to bring the case to trial but to 
file therein an amended declaration in libel a.si shown by 
her affidavit attached to said motion (R. 9), and that the 
court meant by its order to give such leave is shown by the 
bill of exceptions which states that said order granted ‘leave 
to file therein an amended declaration in tort* (R. 9).” It 
is respectfully submitted that the original record of the judg¬ 
ment of the court in overruling the plaintiff’s demurrer to 
defendant’s pleas and granting leave to plaintiff to amend 
her declaration is conclusive. This judgment and leave to 
amend is in the following language (R. 6), “Upon hearing 
the demurrer of the plaintiff filed herein to the pleas of de¬ 
fendant, it is considered that said demurrer be and hereby 
is overruled with leave to plaintiff to amend her declaration 
as she may be adznsed within ten days from this date.” 

Defendant in* its brief (p. 6), further says in effect that 
the court below committed error in reinstating the case 
because the matter which was the basis of the action is res 
ad judicata for the reason that a final judgment has been 
entered in another suit between the same parties and in 
relation to the same subject matter. It is respectfully sub¬ 
mitted that this court cannot say that the matter sought 
to be adjusted in this action is res ad judicata when the amend¬ 
ed declaration authorized by the trial court has not yet been 
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filed. Besides the defense of res adjudicata is properly the 
subject of a special plea in the Court below. Assuming that 
the contention of defendant that the plaintiff intends to file 
an amended declaration in libel is true, still -the matter is 
not res adjudicata by virtue of the subsequent judgment which 
is conceded to be an action ex contractu . 

Plaintiff was not hound to elect between an action for 
breach of contract and one of tort for the libel charged but 
had a right to maintain bothi actions. The damages alleged 
by plaintiff through the printing of her portrait in the man¬ 
ner in which it was printed and in circulating it broadcast 
through the medium of the 1912 Washington, D. C., City 
Directory, was a distinct and positive wrong (a tort), wholly 
independent of the agreement on the part of the defendant 
to publish her advertisement and print her picture. 

\\ here the same act or transaction involves both a breach 
of contract and a tort, plaintiff will not always be required to 
elect his remedy; but may in some circumstances maintain 
separate or successive actions, neither operating as a bar to 
the other, although he can have but one satisfaction. 

A judgment in assumpsit between certain parties is not a 
bar to an action of tort by the same plaintiff against the same 
defendant although some of the facts used in the latter action 
were relied on in the former.” 

2 3 Cyc. pp. 1190, et seq. Linder v. Rowland, 122 Ga. 42s • 
Lenoir v. Wilson, 36 Ala. 600. 40 

For the reasons shown, it is respectfully submitted that 
the plaintiff has not 'had her day in Court; that the judgment 
of the Court below in reinstating the cause was correct and 
the same should be affirmed. 

% 

Respectfully submitted, 

» • 

Thomas m. baker. 

Attorney for Appellee. 



